
City of Morro Bay 

City Council Agenda 
________________________________________________________________________ 

Mission Statement 
The City of Morro Bay is dedicated to the preservation and enhancement of the quality 

of life.  The City shall be committed to this purpose and will provide a level of 
municipal service and safety consistent with and responsive to the needs of the public. 

________________________________________________________________________ 
 
 

REGULAR MEETING – MARCH 8, 2010 
 
 

CLOSED SESSION – MARCH 8, 2010 
CITY HALL CONFERENCE ROOM - 5:00 P.M. 

595 HARBOR ST., MORRO BAY, CA 
 
 
CS-1 GOVERNMENT CODE SECTION 54956.8; REAL PROPERTY 

TRANSACTIONS.  Instructing City's real property negotiator regarding the price 
and terms of payment for the purchase, sale, exchange, or lease of real property as to 
two (2) parcels. 

 
 Property: Chorro Valley Property. 

 Negotiating Parties: Chorro Valley Property Owners and City of Morro Bay. 
 Negotiations:  Water rights. 
 

 Property: Vacant Lot/Corner of Coral/San Jacinto. 
             Negotiating Parties:  Paul Saint Hilaire and City of Morro Bay.  
  Negotiations:  Voluntary Purchase and Sale. 
 
 
 
 

IT IS NOTED THAT THE CONTENTS OF CLOSED SESSION MEETINGS 
ARE CONFIDENTIAL AND EXEMPT FROM DISCLOSURE. 



PUBLIC SESSION – MARCH 8, 2010 
VETERANS MEMORIAL HALL - 6:00 P.M. 

209 SURF ST., MORRO BAY, CA 
 
ESTABLISH QUORUM AND CALL TO ORDER 
MOMENT OF SILENCE 
PLEDGE OF ALLEGIANCE 
MAYOR AND COUNCILMEMBERS ANNOUNCEMENTS & PRESENTATIONS 
CLOSED SESSION REPORT 
 
PUBLIC COMMENT PERIOD - Members of the audience wishing to address the 
Council on City business matters (other than Public Hearing items under Section B) may 
do so at this time.  
 
To increase the effectiveness of the Public Comment Period, the following rules shall be 
followed: 

 When recognized by the Mayor, please come forward to the podium and state 
your name and address for the record. Comments are to be limited to three 
minutes. 

 All remarks shall be addressed to Council, as a whole, and not to any 
individual member thereof. 

 The Council respectfully requests that you refrain from making slanderous, 
profane or personal remarks against any elected official, commission and/or 
staff. 

 Please refrain from public displays or outbursts such as unsolicited applause, 
comments or cheering.  

 Any disruptive activities that substantially interfere with the ability of the City 
Council to carry out its meeting will not be permitted and offenders will be 
requested to leave the meeting. 

 Your participation in City Council meetings is welcome and your courtesy 
will be appreciated. 

 
In compliance with the Americans with Disabilities Act, if you need special assistance to 
participate in this meeting, please contact the City Clerk, (805) 772-6205. Notification 72 
hours prior to the meeting will enable the City to make reasonable arrangements to ensure 
accessibility to this meeting.  
 
A. CONSENT CALENDAR 
 
Unless an item is pulled for separate action by the City Council, the following actions are 
approved without discussion. 
 
A-1 APPROVAL OF MINUTES FOR THE REGULAR CITY COUNCIL MEETING 

OF FEBRUARY 22, 2010; (ADMINISTRATION) 
 
RECOMMENDATION: Approve as submitted. 



 
B. PUBLIC HEARINGS, REPORTS & APPEARANCES 
 
B-1 CONSIDERATION OF AN AMENDMENT TO MORRO BAY MUNICIPAL 

CODE TITLE 5 ADDING CHAPTER 5.50 ESTABLISHING REGULATIONS 
AND PROCEDURES ENTITLED “MEDICAL MARIJUANA COLLECTIVES 
AND COOPERATIVES; (CITY ATTORNEY) 

 
RECOMMENDATION: Review report and draft Regulations and Procedures, 

and direct staff to return for Introduction and First Reading with any 
changes suggested by Council. 

 
B-2 CONTINUED DISCUSSION ON THE FISCAL YEAR 2010/2011 BUDGET 

AND PRIORITIES; (ADMINISTRATION) 
 
RECOMMENDATION: Receive public comments in regard to the Fiscal Year 

2010/11 Budget. 
 
B-3 APPEAL OF THE PLANNING COMMISSION’S CONDITIONAL 

APPROVAL FOR A TENTATIVE PARCEL MAP AND COASTAL 
DEVELOPMENT PERMIT FOR A PROPOSED SUBDIVISION OF 3 
RESIDENTIAL PARCELS [S00-101/CP0-321]; (PUBLIC SERVICES) 

 
RECOMMENDATION: Deny the appeal and uphold the Planning Commission’s 

conditional approval of the project with modification. 
 
B-4 APPEALS OF THE PLANNING COMMISSION’S CONDITIONAL 

APPROVAL OF A MINOR USE PERMIT (UP0-255) TO CONVERT A UNIT 
FROM COMMERCIAL USE TO RESIDENTIAL USE; (PUBLIC SERVICES) 

 
RECOMMENDATION: Deny the appeal and uphold the Planning Commission’s 

approval with conditions. 
 
C. UNFINISHED BUSINESS – NONE. 
 
D. NEW BUSINESS  
 
D-1 POTENTIAL TOPICS FOR THE JOINT CITY COUNCIL/PLANNING 

COMMISSION MEETING; (PUBLIC SERVICES) 
 
RECOMMENDATION: Consider potential discussion topics for the March 15, 

2010 joint City Council/Planning Commission meeting. 
 
E. DECLARATION OF FUTURE AGENDA ITEMS 
 
F. ADJOURNMENT 
 



THIS AGENDA IS SUBJECT TO AMENDMENT UP TO 72 HOURS PRIOR TO 
THE DATE AND TIME SET FOR THE MEETING.  PLEASE REFER TO THE 
AGENDA POSTED AT CITY HALL FOR ANY REVISIONS OR CALL THE 
CLERK'S OFFICE AT 772-6200 FOR FURTHER INFORMATION. 
 
MATERIALS RELATED TO AN ITEM ON THIS AGENDA SUBMITTED TO 
THE CITY COUNCIL AFTER DISTRIBUTION OF THE AGENDA PACKET 
ARE AVAILABLE FOR PUBLIC INSPECTION AT CITY HALL LOCATED AT 
595 HARBOR STREET; MORRO BAY LIBRARY LOCATED AT 625 HARBOR 
STREET; AND MILL’S COPY CENTER LOCATED AT 495 MORRO BAY 
BOULEVARD DURING NORMAL BUSINESS HOURS. 
 
IN COMPLIANCE WITH THE AMERICANS WITH DISABILITIES ACT, IF 
YOU NEED SPECIAL ASSISTANCE TO PARTICIPATE IN A CITY MEETING, 
PLEASE CONTACT THE CITY CLERK'S OFFICE AT LEAST 24 HOURS 
PRIOR TO THE MEETING TO INSURE THAT REASONABLE 
ARRANGEMENTS CAN BE MADE TO PROVIDE ACCESSIBILITY TO THE 
MEETING. 
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MINUTES - MORRO BAY CITY COUNCIL 
CLOSED SESSION – FEBRUARY 22, 2010 
CITY HALL CONFERENCE ROOM - 5:00 P.M. 
 
Mayor Peters called the meeting to order at 5:00 p.m. 
 
PRESENT:  Janice Peters   Mayor 
   Carla Borchard  Councilmember 
   Rick Grantham  Councilmember 
   Noah Smukler   Councilmember 
   Betty Winholtz  Councilmember 
 
STAFF:  Andrea Lueker  City Manager 
   Robert Schultz   City Attorney 
 
CLOSED SESSION 
 
MOTION: Councilmember Grantham moved the meeting be adjourned to Closed 

Session. The motion was seconded by Councilmember Borchard and 
unanimously carried. (5-0) 

 
Mayor Peters read the Closed Session Statement. 
 
CS-1 GOVERNMENT CODE SECTION 54956.8; REAL PROPERTY 

TRANSACTIONS. Instructing City's real property negotiator regarding the price 
and terms of payment for the purchase, sale, exchange, or lease of real property as 
to 3 parcels. 

 
 Property: 625 Harbor Street; Library. 

   Negotiating Parties: SLO County and City of Morro Bay.  
   Negotiations:  Lease Terms and Conditions. 
 

 Property: 781 Market Street and the Corner of Pacific Street and 
Market Street.              
Negotiating Parties: George Salwasser and the City of Morro Bay. 
Negotiations: Purchase and Sale Conditions. 
 

The meeting adjourned to Closed Session at 5:00 p.m. and returned to regular session at 
6:00 p.m. 
 
MOTION: Councilmember Borchard moved the meeting be adjourned.  The motion 

was seconded by Councilmember Smukler and unanimously carried. (5-0) 
 
The meeting adjourned at 6:00 p.m. 
 

AGENDA NO:   A-1 
 
MEETING DATE:   03/08/10 
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MINUTES - MORRO BAY CITY COUNCIL 
REGULAR MEETING – FEBRUARY 22, 2010 
VETERANS MEMORIAL HALL - 6:00 P.M. 
 
Mayor Peters called the meeting to order at 6:15 p.m. 
 
PRESENT:  Janice Peters   Mayor 
   Carla Borchard  Councilmember 
   Rick Grantham  Councilmember 
   Noah Smukler   Councilmember 
   Betty Winholtz  Councilmember 
 
STAFF:  Andrea Lueker  City Manager 
   Robert Schultz   City Attorney 
   Bridgett Kessling  City Clerk 
   Rick Algert   Harbor Director 
   Janeen Burlingame  Management Analyst 
   John DeRohan   Police Chief 
   Cindy Jacinth   Housing Programs Coordinator 
   Bruce Keogh   Wastewater Treatment Plant Manager 
   Rob Livick   City Engineer 
   Tim Olivas   Police Commander 
   Mike Pond   Fire Chief 
   Susan Slayton   Administrative Services Director 
   Dylan Wade   Utilities/Capital Projects Manager  
   Joe Woods   Recreation & Parks Director 
    
ESTABLISH QUORUM AND CALL TO ORDER 
MOMENT OF SILENCE 
PLEDGE OF ALLEGIANCE  
MAYOR AND COUNCIL MEMBERS REPORTS, ANNOUNCEMENTS & 
PRESENTATIONS 
CLOSED SESSION REPORT - City Attorney Robert Schultz reported the City Council 
met in Closed Session to discuss Real Property transactions relating to: 1) 625 Harbor 
Street, [the library]; and 2) 781 Market Street. No reportable action under the Brown Act 
was taken on the 781 Market Street property.  Although no final action was taken relating 
to the 625 Harbor Street property [the library], Council did direct Staff to negotiate a 
transition plan for the use of the Program Room to library use. 
 
PUBLIC COMMENT 
 
David Weisman, Alliance for Nuclear Responsibility, addressed the letter to the Nuclear 
Regulatory Commission regarding the re-licensing of Diablo Nuclear Power Plant which 
the City Council considered at its meeting on February 8, 2010.  He stated this is a matter 
of economics; all money spent on the Diablo Canyon Power Plant project will come out 
of consumers’ electric bills.  Mr. Weisman stated a letter from the entire City Council  
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MINUTES - MORRO BAY CITY COUNCIL 
REGULAR MEETING – FEBRUARY 22, 2010 
 
 
 
 
regarding the re-licensing of Diablo Nuclear Power Plant project would be appreciated 
however he will be happy to deliver the letter from the two Council Members as well.  
 
Janet Gould and students of Del Mar Elementary School thanked the Council for support 
with PEG funding for video equipment and shared a short video made by the students. 
 
Bill Martony stated Council should consider using the surplus building as a meeting room 
when the fire department moves into their new fire house and allow the library to expand 
into the program room. 
 
Jack McCurdy addressed the Morro Bay Library and said a survey was performed and 
found there are numerous alternatives around the City for meeting rooms that would 
allow the program room at the library to be used for library services.  He said the City has 
no legal grounds to not allow the library to not use this for library services. 
 
John Barta stated recovery.gov shows the City is doing well fiscally. 
 
Alice Kolb thanked the Fire Department for saving her house from being flooded from an 
underground spring. 
 
Zeke Turley, AGP Video, announced Morro Bay Aquarium’s 50th Anniversary party will 
be airing on Channel 20. 
 
Mayor Peters closed the hearing for public comment. 
 
Mayor Peters called for a break at 7:10 p.m.; the meeting resumed at 7:15 p.m. 
  
A. CONSENT CALENDAR 
 
Unless an item is pulled for separate action by the City Council, the following actions are 
approved without discussion. 
 
A-1 APPROVAL OF MINUTES FOR THE REGULAR CITY COUNCIL 

MEETINGS OF JANUARY 25, 2010 AND FEBRUARY 8, 2010; 
(ADMINISTRATION) 

 
RECOMMENDATION: Approve as submitted. 
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MINUTES - MORRO BAY CITY COUNCIL 
REGULAR MEETING – FEBRUARY 22, 2010 
 
 
 
A-2 RESOLUTION APPROVING ASSIGNMENT OF LEASE SITE 86-86W, 

LOCATED AT 801 EMBARCADERO, FROM 801 EMBARCADERO LLC 
(CALDWELL AND REDICAN) TO 801 EMBARCADERO LLC 
(CALDWELL); (HARBOR) 

 
RECOMMENDATION: Adopt Resolution No. 10-10. 
                                         
A-3 REQUEST TO CHANGE RECREATION & PARKS COMMISSION MEETING 

DAY AND TIME; (RECREATION & PARKS) 
 
RECOMMENDATION: Review and approve the Recreation & Parks 

Commission’s request to change their regular monthly meeting day and time. 
 
A-4 STATUS REPORT ON WATER USAGE FOR JANUARY 2010; (PUBLIC 

SERVICES) 
 
RECOMMENDATION: Review and file report. 
 
A-5 RESOLUTION NO. 08-10 AUTHORIZING SUBMISSION OF RURAL 

TRANSIT FUND GRANT APPLICATIONS; (PUBLIC SERVICES) 
 
RECOMMENDATION: Adopt Resolution No. 08-10. 
 
A-6 RESOLUTION NO. 09-10 AWARDING CONTRACT TO PURCHASE ONE 

NEW REPLACEMENT TROLLEY; (PUBLIC SERVICES) 
 
RECOMMENDATION: Adopt Resolution No. 09-10. 
 
A-7 RESOLUTION AUTHORIZING SACRAMENTO COUNTY TO RECEIVE 

THE SUPPLEMENTAL ENERGY PROGRAM GRANT ON BEHALF OF THE 
CITY OF MORRO BAY; (PUBLIC SERVICES) 

 
RECOMMENDATION: Adopt Resolution No. 12-10. 
 
A-8 PROCLAMATION DESIGNATING FEBRUARY 20-27, 2010 AS 

“NATIONAL FFA WEEK”; (ADMINISTRATION) 
 
RECOMMENDATION: Adopt Proclamation. 
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MINUTES - MORRO BAY CITY COUNCIL 
REGULAR MEETING – FEBRUARY 22, 2010 
 
 
 
 
A-9 PROCLAMATION DESIGNATING TUESDAY, FEBRUARY 23, 2010 AS 

“SPAY DAY USA”; (ADMINISTRATION) 
 
RECOMMENDATION: Adopt Proclamation. 
 
Councilmember Winholtz pulled Item A-4 of the Consent Calendar; Mayor Peters pulled 
Items A-8 and A-9 in order to make public presentations. 
 
MOTION:  Councilmember Grantham moved the City Council approve the Consent 

Calendar with the exception of Items A-4, A-8 and A-9.  The motion was 
seconded by Councilmember Borchard and carried unanimously.  (5-0) 

 
A-4 STATUS REPORT ON WATER USAGE FOR JANUARY 2010; (PUBLIC 

SERVICES) 
 
Councilmember Winholtz requested staff clarification regarding information provided in 
the report.  Utilities/Capital Projects Manager Dylan Wade responded to Councilmember 
Winholtz and Council questions regarding water usage/production in the City. 
 
MOTION:  Councilmember Winholtz moved the City Council approve Item A-4 of 

the Consent Calendar.  The motion was seconded by Councilmember 
Grantham and carried unanimously.  (5-0) 

 
A-8 PROCLAMATION DESIGNATING FEBRUARY 20-27, 2010 AS 

“NATIONAL FFA WEEK”; (ADMINISTRATION) 
 
A-9 PROCLAMATION DESIGNATING TUESDAY, FEBRUARY 23, 2010 AS 

“SPAY DAY USA”; (ADMINISTRATION) 
 
MOTION:  Councilmember Grantham moved the City Council approve Items A-8 and 

A-9 of the Consent Calendar.  The motion was seconded by 
Councilmember Winholtz and carried unanimously.  (5-0)  
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MINUTES - MORRO BAY CITY COUNCIL 
REGULAR MEETING – FEBRUARY 22, 2010 
 
 
B. PUBLIC HEARINGS, REPORTS & APPEARANCES 
 
B-1 DISCUSSION ON THE FISCAL YEAR 2010/11 BUDGET AND PRIORITIES; 

(ADMINISTRATION) 
 
City Manager Andrea Lueker stated the City Council approved the budget calendar at 
their February 8, 2010 City Council meeting.  As part of that discussion the City Council 
approved and encouraged additional opportunities to receive public comment in regard to 
the budget.  In addition to general comments the Council is interested in members of the 
public answering two specific questions: 1) In these difficult budget times, what City 
services are most important to you; and 2) What do you value most about Morro Bay.  
Ms. Lueker recommended the City Council open the public hearing to receive comments 
in regard to the fiscal year 2010/2011 budget; no further action is recommended. 

Mayor Peters opened the hearing for public comment. 
 
Vicki Landis stated she loves the fresh air and that she can walk around town and feels 
safe.  She said public safety, critical youth programs and transportation are important.  
Ms. Landis also requested the City retain the Police Commander position. 
 
Virginia Hiramatsu stated public safety is important, and retaining the Police Commander 
position. 
 
Stephanie Finley stated she likes the general lifestyle of Morro Bay.  She said public 
safety is important to maintain, and retain the Police Commander position. 
 
Pete Mascal of Shoreline Calvary Chapel, stated due to the vandalism and graffiti at their 
facility, funding of public safety is important. 
 
Mayor Peters closed the public comment hearing.  
 
The City Council received the public comments; no action was taken on this item. 
 
C. UNFINISHED BUSINESS  
 
C-1 AUTHORIZATION TO ADD AND HIRE A WASTEWATER COLLECTIONS 

SYSTEMS OPERATOR II; (PUBLIC SERVICES) 
 
Utilities/Capital Projects Manager Dylan Wade stated the work tasks that will be assigned 
to this position, have already been committed to with the City Council’s adoption of the 
State mandated Sanitary Sewer Management Plan (SSMP) on June 8, 2009. In the June 
4th staff report for the adoption of the SSMP, staff underscored the importance of this 
position noting that, “Implementation of the plan will lead to larger operational  
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MINUTES - MORRO BAY CITY COUNCIL 
REGULAR MEETING – FEBRUARY 22, 2010 
 
 
 
expenditures, larger capital expenditures, and potentially larger staffing levels to meet the 
minimal standards of the General Waste Discharge Requirements.” Staff is now 
requesting that an additional person be added to help cover these added work tasks.  Mr. 
Wade recommended the City Council authorize the addition and hiring of a new 
Maintenance Worker II for the Waste Water Collections Division.  
 
MOTION:  Councilmember Borchard moved the City Council authorize the addition 

and hiring of a new Maintenance Worker II for the Waste Water 
Collections Department.  The motion was seconded by Councilmember 
Grantham and carried unanimously.  (5-0) 

 
C-2 DISCUSSION ON WATER QUALITY TESTING IN MORRO BAY’S 

DRINKING WATER; (PUBLIC SERVICES) 
 
Utilities/Capital Projects Manager Dylan Wade stated the City Council held a discussion 
on the water quality in the City at the January 11, 2010 meeting. During that discussion, 
the Council requested that staff investigate the availability and costs for testing for 
emerging contaminants. The City of Morro Bay conducts a routine monitoring program 
testing the quality of both the source waters and the treated waters that enter into the 
distribution system. The water is tested for the more than 100 contaminants for which 
both primary and secondary drinking water standards have been established. In addition 
to testing for the regulated contaminants for which primary or secondary standards apply, 
the City also performs testing to assist the EPA in determining to what extent unregulated 
contaminants occur as part of the 5 year repeating Unregulated Contaminate Monitoring 
Rule process. Other testing is performed by the City as needed to ensure the integrity of 
the treatment process being used, or in the case of the recent nitrate studies, as an 
indicator of source water characteristics. Since the City receives water from multiple 
sources, some of which are subject to the influence of wastewater, there is the potential to 
find trace levels of these contaminants in the drinking water in Morro Bay. Depending on 
a number of factors such as the time of year, or blend of waters being used, the 
probability of finding trace contaminants will vary. While there are no known health risks 
from exposure to emerging contaminants occurring in trace amounts, and the 
methodologies for testing or treating water containing these emerging contaminants are 
not well established, testing can be pursued at the will of the Council.  Mr. Wade 
recommended the City Council review this staff report and provide direction to Staff as it 
deems necessary to test for emerging contaminants.  
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MINUTES - MORRO BAY CITY COUNCIL 
REGULAR MEETING – FEBRUARY 22, 2010 
 
 
 
MOTION:  Councilmember Grantham moved the City Council direct staff to perform 

a water quality test on the five chemicals including acetaminophen, with 
the final product tested after treatment with the intent of testing the City’s 
current supply now and to test state water when it begins to supply the 
City with water again.  The motion was seconded by Councilmember 
Winholtz and carried unanimously.  (5-0) 

 
C-3 DISCUSSION REGARDING ALTERNATIVE BIOSOLIDS MANAGEMENT 

OPTIONS; (CITY COUNCIL) 
 
Councilmember Smukler stated the Morro Bay/Cayucos Water Treatment Plant 
construction project, as currently proposed, eliminates the existing onsite composting 
program and sludge drying beds.  The new Biosolids Management Plan is to pay to haul 
the Sub Class B biosolids via truck to a Kern County based composting facility.  Addition 
of tertiary treatment will increase the volume of biosolids to be disposed.  Hauling 
expenses will be susceptible to fuel cost increases and tightened regulations.  The benefits 
of a locally based Biosolids Management or Minimization Plan are: 1) More control and 
predictability in long term operational costs; 2) Continue leadership by example and 
retained knowledge of program; 3) Improved Carbon Footprint of WWTP operations and 
maintenance; 4) Energy generation potential; 5) Improved ability to identify and address 
pollution sources in the system; and 6) Ability to regulate and protect local area from out 
of area biosolids.  The Morro Bay/Cayucos water treatment plant composting operation is 
the only such program in the County.  All other SLO County water treatment plants are 
dependent on trucking of treated biosolids to either an out-of-county composting 
operation or to a local landfill.  Both of these choices are best described as “temporary 
avoidance behavior”.  Councilmember Smukler also reviewed additional “out-of-County” 
options and summarized possible actions. He recommended the City Council consider 
this information and direct staff accordingly. 
 
MOTION:  Councilmember Smukler moved the City Council direct staff to develop 

the opportunity to evaluate biosolids hauling contracts based on lowest bid 
and other factors important to the community such as climate impacts and 
local management of the material. The motion was seconded by 
Councilmember Winholtz and carried unanimously.  (5-0) 

 



9 
 

MINUTES - MORRO BAY CITY COUNCIL 
REGULAR MEETING – FEBRUARY 22, 2010 
 
 
 
C-4 RESOLUTION NO.  11-10 ADDING TO AND AMENDING THE COUNCIL 

POLICIES AND PROCEDURES MANUAL REGARDING THE EXPENSE 
REIMBURSEMENT POLICY FOR ELECTED AND APPOINTED 
OFFICIALS, CITY LETTERHEAD AND THE COUNCIL COMPENSATION 
COMMITTEE; (ADMINISTRATION) 

 
City Manager Andrea Lueker stated at the October 8, 2007 City Council meeting, the 
City Council adopted Resolution No. 52-07 which outlined an expense reimbursement 
policy for elected officials.  However, that policy was not incorporated into the Council 
Policies and Procedures Manual.  Staff has incorporated that information in Chapter 2 of 
the Manual with the added information red/blue-lined.  At the January 14, 2008 City 
Council meeting, the City Council motioned for an amendment to Section 2.6 of the 
Council Policies and Procedures Manual which would change the word “shall” to “may”.  
Staff has incorporated that amendment in Chapter 2 of the Manual with the amendment 
red/blue-lined. At the January 11, 2010 City Council meeting, the City Council motioned 
for an amendment to Section 5.4 of the Council Policies and Procedures Manual in regard 
to the use of City letterhead. Staff has amended that language with the amendment 
red/blue-lined.  Ms. Lueker recommended the City Council approve Resolution No 11-10 
amending the Council Policies and Procedures Manual in regard to expense 
reimbursement, City letterhead and the Council Compensation Committee. 

Council reviewed the amendments made by staff, and requested further amendments be 
made. 
 
MOTION:  Councilmember Winholtz moved the City Council adopt Resolution 11-10 

Adding to and Amending the Council Policies and Procedures Manual 
Regarding the Expense Reimbursement Policy for Elected and Appointed 
Officials, City Letterhead and the Council Compensation Committee as 
amended by Council. The motion was seconded by Councilmember 
Grantham and carried unanimously.  (5-0) 

 
D. NEW BUSINESS 
 
D-1 RESOLUTION NO. 13.10 ESTABLISHING THE PURPOSE OF THE RISK 

MANAGEMENT FUND; (ADMINISTRATIVE SERVICES) 
 
Administrative Services Director Susan Slayton stated the Risk Management Fund was 
established to manage the insurance needs of the City; this fund is not required by the 
California Joint Powers Insurance Authority (CJPIA).  The cash balance in this fund has 
grown well beyond those needs, and staff is recommending that the City Council 
establish parameters for the Risk Management Fund cash balance, and move the excess 
funds to the General Fund Accumulation Fund.  In 2003, the City of Morro Bay, along  
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MINUTES - MORRO BAY CITY COUNCIL 
REGULAR MEETING – FEBRUARY 22, 2010 
 
 
 
with most of the other cities in the County, joined the California Joint Powers Authority 
(CJPIA) liability insurance program for self-insuring and pooling losses with other 
member agencies. In the 2006/07 fiscal year, staff combined all of the insurance funds 
into one Risk Management Fund to simplify the presentation.  Once combined, it became 
apparent that the cash balances in all of the separate insurance funds ($1.17 million) were 
excessive for our insurance premium and claims needs that, on average over the last 7 
years, have cost between $700,000 and $900,000, the majority of which was reimbursed 
by monthly departmental charges.  Above and beyond the cost of the premiums, the City 
has an additional “reserve” of approximately $2.73 million in that fund.   Because of how 
the CJPIA is designed, the City does not need to retain a reserve to pay for any claims 
related to the CJPIA covered programs, as those are handled by CJPIA as part of their 
agreement with the City.  In fact, most cities that are members of the CJPIA, or a similar 
insurance organization, do not have a Risk Management reserve, as it serves no purpose; 
the funds will never be used.  However, there are two specific areas that are not covered 
by the CJPIA:  Land Use lawsuits and some personnel issues.  For these purposes, the 
fund should not retain monies in excess of $500,000, which is the estimate arrived by 
staff for the target cash balance.  Staff further recommends that the remaining cash in the 
Risk Management Fund ($2.4 million) be transferred to the General Fund Accumulation 
Fund.  This would raise that fund’s cash balance from $477,042 to $2.88 million. The 
General Fund reserve target is 27.5% of General Fund expenditures, or $2.875 million.  
By passing this Resolution, Council will have achieved that goal.  Ms. Slayton 
recommended the City Council adopt Resolution 13-10, which sets the parameters of the 
Risk Management Fund, as revised. 
 
MOTION:  Mayor Peters moved the City Council adopt Resolution 13-10, which sets 

the parameters of the Risk Management Fund, as revised.  The motion was 
seconded by Councilmember Grantham and carried unanimously.  (5-0) 

 
D-2 CONSIDERATION OF AN AMENDMENT TO MORRO BAY MUNICIPAL 

CODE CHAPTER 2.16.080 REGARDING THE DUTIES OF THE CITY 
ATTORNEY; (CITY ATTORNEY) 

 
City Attorney Robert Schultz stated Councilmember Winholtz expressed interest in 
amending the City Attorney’s duties to include a requirement that he/she attend all 
appeals before the Planning Commission. Morro Bay Municipal Code Section 2.16.080 
currently provides the following: 
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MINUTES - MORRO BAY CITY COUNCIL 
REGULAR MEETING – FEBRUARY 22, 2010 

 
2.16.080  City attorney—Duties. 
A.   The city attorney shall advise the city officials in all legal matters 
pertaining to city business. The city attorney shall prepare such ordinances, 
formal resolutions, contracts or other legal instruments as may be required by 
the city council. The city attorney shall attend all regular meetings of the city 
council, and other meetings as requested by the city council, and give advice 
or opinions in writing whenever requested to do so by the city council, or 
with the approval of the city manager, by any of the boards or officers of the 
city. The city attorney shall approve the form of all bonds given to and all 
contracts made by the city, endorsing approval thereon in writing. The city 
attorney shall monitor existing and pending legislation which may affect the 
city. The city attorney shall periodically report to the city council on pending 
and threatened litigation in which city is a party or otherwise interested. The 
city attorney shall perform other legal services required from time to time by 
the city council. 

 
Mr. Schultz recommended the City Council review the report and draft amendment to 
Morro Bay Municipal Code Section 2.16.080 regarding the duties of the City Attorney 
and direct staff to return with this item for Introduction and First Reading with any 
changes suggested by Council. 
 
Councilmember Borchard stated she will be voting in opposition to amending this section 
of the Municipal Code, because she is not interested in regulating what the Planning 
Commission or any advisory board duties are in the process.  
 
MOTION:  Mayor Peters moved the City Council direct staff to amend Section 

2.16.080 of the Morro Bay Municipal Code to include in the City 
Attorney’s duties that he/she will attend all appeals before the Planning 
Commission, and return to Council for Introduction and First Reading.  
The motion was seconded by Councilmember Winholtz and carried with 
Councilmember Borchard voting no. (4-1) 

 
E. DECLARATION OF FUTURE AGENDA ITEMS 
 
Councilmember Winholtz requested to agendize a discussion on action taken on the 
Amador Ad-Hoc Committee and Business Ad-Hoc Committee; Council concurred. 
 
ADJOURNMENT - The meeting adjourned at 9:00 p.m. 
 
Recorded by: 
 
Bridgett Kessling 
City Clerk 



 
 

Staff Report 
 
 
TO:  Honorable Mayor and City Council DATE:    March 3, 2010 

FROM: Rob Schultz, City Attorney 

SUBJECT: Consideration of an Amendment to Morro Bay Municipal Code Title 5 
Adding Chapter 5.50 Establishing Regulations and Procedures Entitled 
“Medical Marijuana Collectives and Cooperatives” 

 
 
RECOMMENDATION: 

Review the Staff Report and attached draft Regulations and Procedures entitled “Medical 
Marijuana Collectives and Cooperatives”, and direct staff to return with this item for Introduction 
and First Reading with any changes suggested by Council. 

 
FISCAL IMPACT: 

None at this time. 
 

SUMMARY: 

In 1996 California voters enacted Proposition 215, the Compassionate Use Act, which protects 
qualified patients and their primary caregivers from prosecution under California laws for possession 
or cultivation of marijuana to treat serious illness pursuant to a doctor’s recommendation. Several 
years later, in 2003, the state legislature enacted implementing legislation to allow qualified patients 
and caregivers to obtain identification cards that insulate them from arrest for cultivation and/or use 
of marijuana for authorized medical purposes. Although dispensaries are not expressly authorized 
under these laws, many individuals have used these laws as the legal backdrop to set up medical 
marijuana dispensaries where qualified patients and caregivers could purchase marijuana for medical 
use.  

 
BACKGROUND:  

In June 2005, Staff recommended to the City Council that they enact an interim urgency 
ordinance imposing a moratorium on medical marijuana dispensaries until Staff had an opportunity 
to propose regulations. The interim urgency ordinance was not adopted by City Council and Staff 
was directed to allow medical marijuana dispensaries pursuant to our current municipal code. 
Pursuant to Council direction, medical marijuana dispensaries were allowed in the City of Morro 
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Bay in the C-1 District by obtaining a business license and with a minor use permit in the MCR 
District under the category of “drugs”.  

 
Based upon Council’s action, in 2006, the City approved a Medical Marijuana Dispensary at 

780 Monterey Street. This location was in the General Commercial zoning district. Staff issued a 
business license since the sale of drugs (in this case medical marijuana) was an allowable use in the 
General Commercial zoning district. 

 
In 2007, an application was received for the establishment of a Medical Marijuana Dispensary 

at 2840 Main Street. This location is in the Mixed Commercial/Residential zoning district, so a 
minor use permit was required. Staff issued a minor use permit since the sale of drugs (in this case 
medical marijuana) was an allowable use in the Mixed Commercial/Residential zoning district. The 
minor use permit was appealed to the Planning Commission. While the appeal was pending, the City 
Council declared a moratorium on medical marijuana dispensaries.  

 
In 2008, after reviewing the current status of federal and state law and the associated risks and 

possible consequences of establishing an ordinance allowing medical marijuana dispensaries, the 
City Council instructed the City Attorney to prepare an ordinance that would eliminate the 
possibility of storefront medical marijuana sales in the City. Pursuant to Council’s direction, 
Ordinance No 547 was enacted in 2009. However, Ordinance 547 had a sunset provision and expired 
in October 2009.  

 
During discussions on Ordinance 547, the City Council expressed interest in considering an 

ordinance that would establish provisions for locating and regulating medical marijuana dispensaries 
(MMDs) within the City of Morro Bay. The City’s Attorney’s Office has developed a possible 
approach to locating and regulating MMDs which entails specifying the zoning districts in which 
MMDs may be established and developing regulations governing the procedures to be followed in 
applying for, permitting, revoking and renewing a license required to operate an MMD. Attached 
please find a draft ordinance that would implement this approach.  

 
The draft ordinance is based upon the City Attorney Office’s review of both adopted and draft 

ordinances of several jurisdictions that allow MMDs or are considering allowing MMDs. It 
represents a comprehensive examination of potential impacts and sets forth detailed requirements for 
the operators of an MMD.  

 
LEGAL ANALYSIS: 

State Law 

In November 1996, California voters passed the Compassionate Use Act of 1996 (CUA), 
which protects patients, their primary caregivers (defined as an individual designated by the patient 
who has consistently assumed responsibility for the housing, health, or safety of the patient), and 
physicians who prescribe marijuana for medical treatment, from criminal prosecution or sanction. 
While Proposition 215 exempts qualified individuals from certain State marijuana laws, it does not 
grant an absolute immunity from arrest. Instead, it provides a limited immunity from prosecution and 
may provide a basis for a pretrial motion to set aside an indictment or a defense at trial.  
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In 2004, the CUA was supplemented by Senate Bill 420 (hereinafter “S.B. 420”). S.B. 420 

mandates the State of California via the Department of Health Services to create and maintain a 
voluntary program for the issuance of identification cards for qualified patients. Although mandated 
to establish the identification program, the Department has not done so. S.B. 420 also requires that 
“every county health department, or the county’s designee” provide applications for identification 
cards, process completed applications, maintain records and utilize protocols adopted by the 
Department of Health Services. As of this date, San Luis Obispo County has not issued identification 
cards in compliance with S.B. 420. Neither the original 1996 CUA nor the additions contained in 
S.B. 420 speak to the regulation of medical marijuana dispensaries. 

 
Neither the CUA nor S.B. 420 specifically addresses medical marijuana dispensaries; however, 

the findings made by the legislature when approving S.B. 420 include a statement that the legislation 
is intended to “enhance the access of patients and caregivers to medical marijuana through 
collective, cooperative cultivation projects.” It is asserted by those seeking to operate medical 
marijuana dispensaries that this language authorizes such facilities. 

 
Federal Law 

The Federal Controlled Substances Act (21 USC 801 et seq.) prohibits the possession, 
cultivation, and dispensing of marijuana, regardless of its purpose. Therefore, there exists a conflict 
between California and Federal law regarding medical marijuana, and for this reason some cities in 
California have banned medical marijuana dispensaries, or have adopted moratoria prohibiting 
medical marijuana dispensaries until the law is settled. 

 
On June 6, 2005, the U.S. Supreme Court addressed the California voter-enacted 

Compassionate Use Act, holding that Congress (i.e., the federal government) has the power to 
prohibit the local possession, cultivation and use of marijuana. Thus, notwithstanding the 
Compassionate Use Act, those using or distributing marijuana for medical reasons could still be 
prosecuted under federal law. In Gonzales v. Raich (2005) 125 S.Ct. 2195, the Federal Court found 
that the federal prohibition on use of marijuana for medicinal purposes could be enforced even 
though it was in conflict with the law of the State of California. As such, the Court ruled that the 
federal prohibition could be applied to prosecute persons growing, dispensing, possessing, and using 
marijuana wholly within the borders of the State of California and without having carried on a 
commercial transaction.  

 
The Supreme Court did not go so far, however, as to invalidate California law permitting the 

medicinal use of marijuana. No appellate court has as yet invalidated the California law. What has 
resulted is a substantial controversy over the validity of state law permitting medicinal use of 
marijuana when federal authorities may legally raid medical marijuana dispensaries, shut them 
down, and prosecute those persons dispensing or using marijuana inside them.  

 
In response to the Supreme Court decision, California Attorney General Bill Lockyer issued a 

statement that the “ruling does not overturn California law permitting the use of medical marijuana.” 
The California Department of Justice issued a bulletin to law enforcement agencies stating that the 
decision does not pre-empt the Compassionate Use Act and that law enforcement should not change 
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current practices for non-arrest and non-prosecution of individuals who are within the legal scope of 
the Act. 

 
In August 2008, California Attorney General (AG) Jerry Brown issued guidelines for the 

operation of California’s medical marijuana laws (as he is required to do under those laws). The AG 
guidelines were an important step towards fully clarifying the legal landscape and towards 
implementing medical marijuana law in California. They advise patients on how to stay within the 
confines of state law. They advise law enforcement on how to approach encounters with medical 
marijuana patients. They advise patients, law enforcement, and local communities on what is 
allowed and what is not allowed with regards to medical marijuana under California law. Although 
the AG guidelines are recommendations and are not binding on any court, they do provide powerful 
direction to state and local law enforcement, judges, and other public officials. 

 
Perhaps most importantly, the AG guidelines provide recommendations for operating medical 

marijuana dispensaries in accordance with state law. Specifically, the Attorney General states: 
 

…a properly organized and operated collective or cooperative that 
dispenses medical marijuana through a storefront may be lawful 
under California law, but that dispensaries that do not substantially 
comply with the guidelines…are likely operating outside the 
protections of Proposition 215 and the MMP, and that the individuals 
operating such entities may be subject to arrest and criminal 
prosecution under California law. For example, dispensaries that 
merely require patients to complete a form summarily designating the 
business owner as their primary caregiver—and then offering 
marijuana in exchange for cash “donations”—are likely unlawful. 

 
The AG guidelines also contain a provision requiring medical marijuana dispensaries to 

operate on a not-for-profit basis. 
 
On November 24, 2008, the California Supreme Court, in a unanimous decision, defined the 

term “primary caregiver” as used in the CUA. In the case of People v. Mentch, S148204, the Court 
held that the CUA “provides partial immunity for the possession and cultivation of marijuana to two 
groups of people: qualified medical marijuana patients and their primary caregivers.” The Supreme 
Court in Mentch held that “the statutory definition has two parts: (1) a primary caregiver must have 
been designated as such by the medical marijuana patient; and (2) he or she must be a person ‘who 
has consistently assumed responsibility for the housing, health, or safety’ of the patient.” The Court 
concluded “a defendant asserting primary caregiver status must prove at a minimum that he or she 
(1) consistently provided care giving, (2) independent of any assistance in taking medical marijuana, 
(3) at or before the time he or she assumed responsibility for assisting with medical marijuana.”  

  
The Supreme Court in Mentch discussed the purpose of the CUA as one to help those who 

were seriously ill and who could benefit from the use of marijuana for medical purposes. It pointed 
out that the CUA’s “focus is on the seriously and terminally ill, [and] logically the Act must offer 
some alternative for those unable to act in their own behalf; accordingly, the Act allows ‘primary 
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caregivers’ the same authority to act on behalf of those too ill or bedridden to do so. To exercise that 
authority, however, one must be a ‘primary’—principal, lead, central—‘caregiver’—one responsible 
for rendering assistance in the provision of daily life necessities—for a qualifying seriously or 
terminally ill patient.”  

 
After eight years of police raids on marijuana dispensaries under the preceding administration, 

federal law enforcement, through Attorney General Eric Holder, has changed the course of federal 
marijuana enforcement policy by declaring federal authorities will no longer be raiding 
state licensed medical marijuana dispensaries and clinics that are in compliance with their own state 
laws and regulations concerning the medical use and safe access to marijuana. Under current federal 
law however, the use, sale or possession of marijuana, whether medically prescribed or not, is still 
unlawful and carries significant criminal penalties.  

  
SUMMARY OF DRAFT REGULATIONS: 

The draft Medical Marijuana Collectives and Cooperatives ordinance proposes to add Chapter 
5.50 to Title 5 (Business Licenses and Regulations) establishing licensing provisions for facilities to 
dispense medical cannabis, consistent with the intent of Health and Safety Code Section 11362, et. 
seq. The draft ordinance establishes the following main provisions: 

 
1. Dispensary Permit Required. 

• Requires a permit to operate a facility. 
• Establishes an annual permit renewal and fee. 

 
2. Limitations on Dispensaries. Limits the number, size, and location of dispensaries. 

 
3. Operating requirements. Establishes the following operating requirements: 

• Prohibits operators with a criminal history. 
• Prohibits/controls access by non-patients and minors. 
• Limits days and hours of operation. 
• Controls size, supply, storage and general operations. 
• Establishes floor plan, security, and storage requirements. 
• Requires patients to have physician’s recommendation before visiting site. 
• Prohibits on-site prescribing of medical cannabis. 
• Prohibits on-site and open public consumption.  
• Requires operators to advise patients of rules and etiquette. 
• Prohibits all retail sales. 
• Requires active management of site activities, litter and graffiti control. 
• Requires staff training. 
• Establishes signage and noticing requirements. 
• Requires emergency contact information, record keeping. 

 
4. Application Requirements. Establishes application eligibility and submittal 

requirements, including: 
• Background information on applicant and employees. 



City Atty. Staff Report: Ordinance Regulating  Meeting Date: March 8, 2010 
Medical Marijuana Collectives & Cooperatives 
 
 

 
 

Page 6 of 6 

• Preparation of a security plan. 
• Preparation of a dispensary plan of operations, identifying how the use would comply 

with codes. 
• Submittal of site, floor and lighting plans that demonstrate adequate site visibility, 

ability to provide site security and compliance with standards for entry, storage and 
dispensing. 

 
5. Criteria for Review. Establishes criteria for approval or denial of permits, including 

consideration of: 
• Crime statistics in area. 
• The location and design of the facility. 
• The dispensary’s plan of operations. 
• Any nuisance issues. 
• Any felony conviction of applicants. 
• Age limit—minors are not allowed to operate or work at site. 

 
Additionally, the draft ordinance establishes the authority to revoke the permit or not renew the 

permit if issues result. Fees are also required to cover costs of administration and enforcement. 
 

CONCLUSION: 

Cities in California definitely find themselves at the center of the discussion regarding the 
compassionate use of marijuana. Staff has reviewed and analyzed several ordinances and reports and 
can attest to a strong public interest in its use to combat the symptoms of various debilitating 
illnesses. However, allowing a medical marijuana dispensary is not without concerns, as described in 
this report.  

 
The City Attorney’s office has attempted to draft an ordinance that suits the scale of Morro 

Bay by providing the possibility of a single medical marijuana dispensary under specific 
circumstances. The use of the license process will allow greater control by the City should the 
dispensary be found to be a nuisance.  

 
 In addition, the City Attorney’s office has attempted to prepare a draft ordinance that blends 

many of the interests and options gleaned from the broad information gathered. The draft ordinance 
contains many policy decisions that the City Council will want to consider.  



 

ORDINANCE NO. 554 
 

AN ORDINANCE OF THE COUNCIL OF THE CITY OF MORRO BAY  
AMENDING THE MUNICIPAL CODE BY ADDING CHAPTER 5.50  
ESTABLISHING REGULATIONS AND PROCEDURES ENTITLED 
“MEDICAL MARIJUANA COLLECTIVES AND COOPERATIVES” 

 
 

 
The Council of the City of Morro Bay does ordain as follows: 
 
SECTION ONE. Chapter 5.50 of Title 5 of the Morro Bay Municipal Code, entitled “Medical 
Marijuana Collectives and Cooperatives,” is added to read as follows: 
 

Chapter 5.50 
 

MEDICAL MARIJUANA COLLECTIVES & COOPERATIVES 
Sections: 

5.50.010 Purpose and intent. 
5.50.020 Definitions. 
5.50.030 Collective or Cooperative permit required to operate. 
5.50.040 Business license tax liability. 
5.50.050 Imposition of Collective or Cooperative use permit fees. 
5.50.060 Limitations on the permitted location of a Collective or Cooperative. 
5.50.070 Operating requirements for Collectives or Cooperatives. 
5.50.080 Collective or Cooperative permit application—Preparation and filing. 
5.50.090 Criteria for review of Collective or Cooperative applications 
5.50.100 Appeal. 
5.50.110 Suspension and revocation by Planning CommissionCity Council. 
5.50.120 Transfer of Collective or Cooperative permits. 

 
5.50.010 Purpose and intent. 

It is the purpose and intent of this Chapter to regulate medical marijuana Collectives and 
Cooperatives in order to ensure the health, safety and welfare of the residents of the City of 
Morro Bay. The regulations in this Chapter, in compliance with the Compassionate Use Act, the 
Medical Marijuana Program Act, and the California Health and Safety Code (collectively 
referred to as “State Law”) do not interfere with a patient’s right to use medical marijuana as 
authorized under State Law, nor do they criminalize the possession or cultivation of medical 
marijuana by specifically defined classifications of persons, as authorized under State Law. 
Under State Law, only qualified patients, persons with identification cards, and primary 
caregivers may cultivate medical marijuana collectively. Medical marijuana Collectives and 
Cooperatives shall comply with all provisions of the Morro Bay Municipal Code (“Code”), State 
Law, and all other applicable local and state laws. Nothing in this article purports to permit 
activities that are otherwise illegal under state or local law. 

 



Draft Ordinance 554 Page 2 of 10 

 

5.50.020 Definitions. 
For the purpose of this chapter, the following words and phrases shall have the following 

meanings: 
A. “Applicant”. A person who is required to file an application for a permit under this 

chapter, including an individual owner, managing partner, officer of a corporation, or any other 
operator, manager, employee, or agent of a Collective or Cooperative. 

B. “Drug Paraphernalia”. As defined in California Health and Safety Code Section 
11014.5, and as may be amended from time to time. 

C. “Identification Card”. As defined in California Health and Safety Code Section 
11362.71, and as may be amended from time to time. 

D. “Medical Marijuana Collective or Cooperative”. Any association, cooperative, 
affiliation, or collective of persons where multiple qualified patients or primary caregivers are 
organized to provide education, referral, or network services, and facilitation or assistance in the 
lawful distribution of medical cannabismarijuana. “Collective” or "Cooperative" shall include 
any facility or location where the primary purpose is to dispense medical cannabismarijuana (i.e., 
marijuana) as a medication that has been recommended by an “attending physician” [as that term 
is defined in Health & Safety Code Section 11362.7(a)] and where medical cannabismarijuana is 
made available to or distributed by or to a primary caregiver or a qualified patient, in strict 
accordance with California Health and Safety Code Section 11362.5 et seq.     

E. “Permittee”. The person to whom either a Collective or Cooperative permit is issued 
by the City and who is identified as a primary caregiver in California Health and Safety Code 
Section 11362.7, subdivision (d) or (e). 

F. “Person”. An individual, partnership, co-partnership, firm, association, joint stock 
company, corporation, limited liability company, non profit mutual benefit association, or 
combination of the above in whatever form or character. 

G. “Person with an Identification Card”. As set forth in California Health and Safety 
Code Section 11362.5 et seq., and as amended from time to time. 

H. “Physician”. A licensed medical doctor including a doctor of osteopathic medicine as 
defined in the California Business and Professions Code. 

I. “Primary Caregiver”. As defined in subdivision (d) of California Health and Safety 
Code Section 11362.7, and as it may be amended from time to time. 

J. “Qualified Patient”. As defined in California Health and Safety Code Section 11362.5 
et seq., and as it may be amended from time to time. 

K. “School”. An institution of learning for minors, whether public or private, offering a 
regular course of instruction required by the California Education Code. This definition includes 
an elementary school, middle, or junior high school, senior high school, or any special institution 
of education for persons under the age of eighteen years, whether public or private. 

 
5.50.030 Collective or Cooperative permit required to operate. 

It is unlawful for any person to engage in, conduct or carry on, or to permit to be engaged 
in, conducted or carried on, in or upon any premises in the City, the operation of a Collective or 
Cooperative unless the person first obtains and continues to maintain in full force and effect a 
Collective or Cooperative Use Permit issued by the City. 
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5.50.040 Business license tax liability. 
An operator of a Collective or Cooperative shall be required to apply for and obtain a 

Business Tax Certificate pursuant to Chapter 5.04 as a prerequisite to obtaining a permit 
pursuant to the terms of this Chapter, as required by the State Board of Equalization. Collective 
and Cooperative sales shall be subject to sales tax, which applies to all retail sales of goods and 
merchandise.   

 
5.50.050 Imposition of Collective or Cooperative use permit fees. 

Every application for a Collective or Cooperative use permit or renewal shall be 
accompanied by an application fee, in an amount established by resolution of the City Council 
from time to time at an amount calculated to recover the City’s full cost of reviewing and issuing 
the Collective Use Permit pursuant to this Chapter.    

 
5.50.060 Limitations on the permitted location of a Collective or Cooperative. 

A. Permissible zoning for Collectives or Cooperatives. A Collective or Cooperative is 
designated as a retail sales “drugs” business establishment pursuant to Title 17 of the Municipal 
Code, and may be located only within the C-1 or MCR C-2 zoned areas of the City. 

B. Storefront locations. A Collective or Cooperative shall be located only in a visible 
store-front type location which provides good public views of the Collective or Cooperative 
entrance, its windows, and the entrance to the Collective or Cooperative premises from a public 
street. 

C. Areas and zones where Collectives and Cooperatives not permitted. Notwithstanding 
subparagraph (A) above or any other section of the Municipal Code, a Collective or Cooperative 
shall not be allowed or permitted in the following locations or zones: 

1. On a parcel located within 500 feet of an existing school, public park, religious 
institution, licensed child care facility, youth center, or substance abuse rehabilitation center;  

2. On a parcel located within 500 feet of any existing residential zoning district; 
3. On a parcel located within 500 feet of any other medical marijuana Collective.  
D. Maximum number of Collective/Cooperative permits. Notwithstanding the above, the 

City may not issue a total of more than three (3) Collective or Cooperative permits at any one 
time and no more than three (3) permitted Collectives or Cooperatives may legally operate 
within the City at any one time. No Permittee shall operate more than one Collective or 
Cooperative.   

 
5.50.070 Operating requirements for Collectives or Cooperatives. 

Collective or Cooperative operations shall be permitted and maintained only in compliance 
with the following day-to-day operational standards: 

A. Criminal history. A Collective or Cooperative permit applicant, his or her agents or 
employees, volunteer workers, or any person exercising managerial authority over a Collective 
or Cooperative on behalf of the Collective or Cooperative applicant shall not have been 
convicted of a felony or be on probation or parole for the sale or distribution of a controlled 
substance. “Felony or be on probation or parole for the sale or distribution of a controlled 
substance” means a violation of a state or federal controlled substance law that was classified as 
a felony in the jurisdiction where the person was convicted. “Felony drug offense” does not 
include any of the following: 
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1. An offense for which the sentence, including any term of probation, incarceration, or 
supervised release, was completed ten or more years earlier. 

2. An offense that involved conduct that would have been permitted under this chapter. 
B. Minors. It is unlawful for any Collective or Cooperative Permittee, operator, or other 

person in charge of any Collective to employ any person who is not at least 18 21 years of age. 
Persons under the age of 18 shall not be allowed on the premises of a Collective unless they are a 
qualified patient or a primary caregiver, and they are in the presence of their parent or guardian. 
The entrance to a Collective shall be clearly and legibly posted with a notice indicating that 
persons under the age of 18 are precluded from entering the premises unless they are a qualified 
patient or a primary caregiver, and they are in the presence of their parent or guardian. 

C. Collective or Cooperative size and access. The following Collective and access 
restrictions shall apply to all Collectives and Cooperatives permitted by this Chapter: 

1. A Collective or Cooperative shall not be enlarged in size (i.e. increased floor area) 
without a prior approval from the City amending the existing Collective or Cooperative permit 
pursuant to the requirements of this Chapter. 

2. The entrance area of the Collective or Cooperative building shall be strictly 
controlled; a viewer or video camera shall be installed in the door that allows maximum angle of 
view of the exterior entrance. 

3. Collective or Cooperative personnel shall be responsible for monitoring the real 
property of the Collective or Cooperative site (including the adjacent public sidewalk and rights-
of-way) of the block within which the Collective or Cooperative is operating for the purposes of 
controlling loitering. 

4. Only Collective or Cooperative staff, primary caregivers, qualified patients and 
persons with bona fide purposes for visiting the site shall be permitted within a Collective or 
Cooperative. 

5. Qualified patients or primary caregivers shall not visit a Collective or Cooperative 
without first having obtained a valid written recommendation from their physician 
recommending use of medical cannabismarijuana. 

6. Only a primary caregiver and qualified patient shall be permitted in the designated 
dispensing area along with Collective or Cooperative personnel. 

7. Restrooms shall remain locked and under the control of Collective or Cooperative 
management at all times. 

D. Dispensing operations. The following restrictions shall apply to all dispensing 
operations by a Collective or Cooperative: 

1. A Collective or Cooperative shall dispense only to qualified patients or a primary 
caregiver with a currently valid physician’s approval or recommendation in compliance with the 
criteria in California Health and Safety Code Section 11362.5 et.seq. Collectives or Cooperatives 
shall require such persons to provide valid official government-issued identification, such as a 
Department of Motor Vehicles driver’s license or State Identification Card. 

2. Prior to dispensing medical cannabismarijuana, the Collective or Cooperative shall 
obtain verification from the recommending physician’s office personnel that the individual 
requesting medical cannabis marijuana is or remains a qualified patient pursuant to state Health 
& Safety Code Section 11362.5. 

3. A Collective or Cooperative shall not have a physician on-site to evaluate patients 
and provide a recommendation or prescription for the use of medical cannabis. marijuana. 
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4. A Collective or Cooperative shall not dispense more than one ounce of medical 
marijuana per day to an individual qualified patient or primary caregiver. more than twice a day.  

E. Consumption restrictions. The following medical marijuana consumption restrictions 
shall apply to all permitted Collectives or Cooperatives: 

1. CannabisMarijuana shall not be consumed by patients on the premises of the 
Collective or Cooperative. The term “premises” includes the actual building, as well as any 
accessory structures, parking lot or parking areas, or other surroundings within 200 feet of the 
Collective’s or Cooperative’s entrance. Collective or Cooperative employees who are qualified 
patients may consume cannabismarijuana within the enclosed building area of the premises, 
provided such consumption occurs only via oral consumption (i.e., eating only) but not by means 
of smoking or vaporization. 

2. Collective or Cooperative operations shall not result in illegal redistribution or sale of 
medical cannabismarijuana obtained from the Collective or Cooperative, or use or distribution in 
any manner which violates state law.    

F. Retail sales of other items by a Collective or Cooperative. The retail sales of 
Collective/Cooperative-related or marijuana use items may be allowed under the following 
circumstances: 

1. With the approval of the City, a Collective or Cooperative may conduct or engage in 
the commercial sale of specific products, goods, or services in addition to the provision of 
medical cannabismarijuana on terms and conditions consistent with this chapter and applicable 
law. 

2. No Collective or Cooperative shall sell or display any drug paraphernalia or any 
implement that may be used to administer medical cannabismarijuana. 

3. A Collective or Cooperative shall meet all the operating criteria for the dispensing of 
medical cannabismarijuana as is required pursuant to California Health and Safety Code Section 
11362.5 et seq. 

G. Operations Plan. In connection with a permit application under this Chapter, the 
applicant shall provide, as part of the permit application, a detailed Operations Plan and, upon 
issuance of the Collective or Cooperative permit, shall operate the Collective or Cooperative in 
accordance with the Operations Plan as such plan is approved by the City. The Operations Plan 
shall include: 

1. Floor plan. A Collective or Cooperative shall have a lobby waiting area at the 
entrance to the Collective or Cooperative to receive clients, and a separate and secure designated 
area for dispensing medical cannabismarijuana to qualified patients or designated caregivers. The 
primary entrance shall be located and maintained clear of barriers, landscaping and similar 
obstructions so that it is clearly visible from public streets, sidewalks or site driveways. 

2. Storage. A Collective or Cooperative shall have suitable locked storage on premises, 
identified and approved as a part of the security plan, for after-hours storage of medical 
cannabismarijuana. 

3. Security plans. A Collective or Cooperative shall provide adequate security on the 
premises, in accordance with a security plan, including provisions for adequate lighting and 
alarms, in order to insure the safety of persons and to protect the premises from theft.  

4. Security cameras. Security surveillance cameras shall be installed to monitor the main 
entrance and exterior of the premises to discourage and to report loitering, crime, illegal or 
nuisance activities. Security video shall be maintained for a period of not less than 72 hours. 
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5. Alarm system. Professionally monitored robbery alarm and burglary alarm systems 
shall be installed and maintained in good working condition within the Collective or Cooperative 
at all times. 

6. Emergency contact. A Collective or Cooperative shall provide the Chief of Police 
with the name, cell phone number, and facsimile number of an on-site community relations staff 
person to whom the City may provide notice of any operating problems associated with the 
Collective or Cooperative. 

7. Operating hours. The hours of operation for an approved medical marijuana   
Collective or cCooperative or Collective shall be limited to between 8:00 a.m. to 8:00 p.m. or as 
specified within the Use Permit. 

H. Collective or Cooperative signage and notices. A notice shall be clearly and legibly 
posted in the Collective or Cooperative indicating that smoking, ingesting or consuming 
cannabismarijuana on the premises or in the vicinity of the Collective or Cooperative is 
prohibited. Signs on the premises shall not obstruct the entrance or windows. No interior 
illumination of any exterior signs or any interior signs shall be visible from the exterior. 

I. Employee records. Each owner or operator of a Collective or Cooperative shall 
maintain a current register of the names of all volunteers and employees currently working at or 
employed by the Collective or Cooperative on-site at the Collective at all times, and shall 
disclose such registration for inspection by any the City Manager or Police Chief,officer or 
official but only for the purposes of determining compliance with the requirements of this 
Chapter. 

J. Patient records. A Collective or Cooperative shall maintain confidential health care 
records of all patients and primary caregivers using only the identification card number issued by 
the county, or its agent, pursuant to California Health and Safety Code Section 11362.71 et seq., 
(as a protection of the confidentiality of the cardholders) or a copy of the written 
recommendation from a physician or doctor of osteopathy stating the need for medical 
cannabismarijuana under state Health & Safety Code Section 11362.5. Such records shall be 
maintained on-site at the Collective or Cooperative at all times.   

K. Staff training. Collective or Cooperative staff shall receive appropriate training for 
their intended duties to ensure understanding of rules and procedures regarding dispensing in 
compliance with state and local law and this Chapter. 

L. Site management. The operator of the establishment shall take all reasonable steps to 
discourage and correct objectionable conditions that constitute a nuisance in parking areas, 
sidewalks, alleys and areas surrounding the premises and adjacent properties during business 
hours if directly related to the patrons of the subject Collective or Cooperative. The operator 
shall take all reasonable steps to reduce loitering in public areas, sidewalks, alleys and areas 
surrounding the premises and adjacent properties during business hours. The operator shall 
provide patients with a list of the rules and regulations governing medical cannabismarijuana use 
and consumption within the City and recommendations on sensible cannabismarijuana etiquette. 

M. Compliance with other requirements. The Collective or Cooperative operator shall 
comply with all provisions of all local, state or federal laws, regulations, orders, and executive 
branch and/or agency policy directives or orders, as well as any condition imposed on any 
permits issued pursuant to applicable laws, regulations or orders. 

N. Display of permit. Every Collective or Cooperative shall display at all times during 
business hours the permit issued pursuant to the provisions of this Chapter for such Collective or 
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Cooperative in a conspicuous place so that the same may be readily seen by all persons entering 
the Collective or Cooperative. 

O. Alcoholic beverages. No Collective shall hold or maintain a license from the State 
Division of Alcoholic Beverage Control for the sale of alcoholic beverages, or operate a business 
on the premises that sells alcoholic beverages. No alcoholic beverages shall be allowed or 
consumed on the premises. 

P. Non profit status. No Collective or Cooperative shall operate for a profit. Cash and in-
kind contributions, reimbursements, and reasonable compensation provided by members towards 
the cCollective’s or Cooperative’s actual expenses of the growth, cultivation and provisions of 
medical marijuana shall be allowed provided that they are in strict compliance with State law.  

  
5.50.080 Collective or Cooperative permit application—Preparation and filing. 

A. Application filing. A complete medical marijuana Cannabis Use Permit application 
submittal packet shall be submitted including all necessary fees and all other information and 
materials required by the City and this chapter. All applications for permits shall be filed with the 
Public Services Department, using forms provided by the City, and accompanied by the 
applicable filing fee. It is the responsibility of the applicant to provide information required for 
approval of the permit. The application shall be made under penalty of perjury. 

B. Eligibility for filing. Applications may be filed only by the owner of the subject 
property or by a person with a leaseconsent signed by the owner or duly authorized agent of the 
owner expressly allowing them the right to occupy the property for the intended Collective or 
Cooperative use.   

C. Filing date. The filing date of any application shall be the date when the City receives 
the last submission of information or materials required in compliance with the submittal 
requirements specified herein. 

D. Effect of incomplete filing. Upon notification that an application submittal is 
incomplete, the applicant shall be granted an extension of time to submit all materials required to 
complete the application within 30 days. If the application remains incomplete in excess of 30 
days the application shall be deemed withdrawn and a new application submittal shall be 
required in order to proceed with the subject request.  

E. Effect of other permits or licenses. The fact that an applicant possesses other types of 
state or City permits or licenses does not exempt the applicant from the requirement of obtaining 
a Collective or Cooperative permit. 

 
5.50.090 Criteria for review of Collective or Cooperative applications 

A. Decision on application. Upon an application for a Collective or Cooperative permit 
being deemed complete, the application shall be processed pursuant to the terms of  Chapter 5. as 
a minor use permit or conditional use permit depending upon the zoning and Title 17. 

B. Criteria for issuance. In addition to any and all requirements pursuant to Chapter 
5Title 17, the City ManagerPublic Service Director and Police Chiefor the Planning Commission 
shall consider the following criteria in determining whether to grant or deny a Collective or 
Cooperative permit: 

1. That the Collective or Cooperative permit is consistent with the intent of the state 
Health & Safety Code for providing medical marijuana to qualified patients and primary 
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caregivers and the provisions of this Chapter and the Municipal Code, including the application 
submittal and operating requirements herein; 

2. That the proposed location of the Collective or Cooperative is not identified by the 
City Chief of Police as an area of increased or high crime activity in the two previous years (e.g., 
based upon crime reporting districts/statistics as maintained by the Police Department); 

3. That all required application fees have been paid and reporting requirements have 
been satisfied in a timely manner; 

4. That issuance of a Collective permit for the Collective or Cooperative size requested 
is appropriate and justified to meet the needs of the community for access to medical marijuana; 

5. That issuance of the Collective or Cooperative permit would serve the needs of City 
residents within a proximity to this location;   

6. That the location is not prohibited by the provisions of this chapter or any local or 
state law, statute, rule, or regulation and no significant nuisance issues or problems are likely or 
anticipated to result and that compliance with other applicable requirements of the City’s Zoning 
Ordinance will be accomplished; 

7. That the site plan, floor plan, and security plan have incorporated features necessary 
to assist in reducing potential crime-related problems and as specified in the operating 
requirements section. These features may include, but are not limited to, security on-site; 
procedure for allowing entry; openness to surveillance and control of the premises, the perimeter, 
and surrounding properties; reduction of opportunities for congregating and obstructing public 
ways and neighboring property; illumination of exterior areas; and limiting furnishings and 
features that encourage loitering and nuisance behavior; 

8. That all reasonable measures have been incorporated into the security plan or 
consistently taken to successfully control the establishment’s patrons’ conduct resulting in 
disturbances, vandalism, crowd control inside or outside the premises, traffic control problems, 
cannabismarijuana use in public, or creation of a public or private nuisance, or interference of the 
operation of another business; 

9. That the Collective or Cooperative is likely to have no potentially adverse affect on 
the health, peace, or safety of persons living or working in the surrounding area, overly burden a 
specific neighborhood, or contribute to a public nuisance; or that the Collective or Cooperative 
will generally not result in repeated nuisance activities including disturbances of the peace, 
illegal drug activity, cannabismarijuana use in public, harassment of passersby, excessive 
littering, excessive loitering, illegal parking, excessive loud noises, especially late at night or 
early in the morning hours, lewd conduct, or police detentions or arrests; 

10. That any provision of the Municipal Code or condition imposed by a City-issued 
permit, or any provision of any other local or state law, regulation, or order, or any condition 
imposed by permits issued in compliance with those laws will not be violated; 

11. That the applicant has not knowingly made a false statement of material fact or has 
knowingly omitted to state a material fact in the application for a permit; 

12. That the applicant has not engaged in unlawful, fraudulent, unfair, or deceptive 
business acts or practices with respect to the operation of another business within the City. 

 
5.50.100 Appeal. 

An applicant or any interested party who disagrees with the Public Services Director’s or 
Planning Commission decision to issue, issue with conditions, or to deny a Collective or 



Draft Ordinance 554 Page 9 of 10 

 

Cooperative permit may appeal such decision by filing an appeal pursuant to the requirements of 
the Municipal Code. 

 
5.50.110 Suspension and revocation by Planning CommissionCity Council. 

A. Authority to suspend or revoke a Collective or Cooperative permit. Any Collective or 
Cooperative permit issued under the terms of this Chapter may be suspended or revoked by the 
City Council when it shall appear to the Council that the Permittee has violated any of the 
requirements of this chapter or the Collective is operated in a manner that violates the provisions 
of this chapter, including the operational requirements of this Chapter, or in a manner which 
conflicts with state law. 

B. Annual review of Collective or Cooperative operations. The staff of the Public 
Services Department and the Police Department are hereby authorized to conduct an annual 
review of the operation of each permitted Collective or Cooperative within the City for full 
compliance with the operational requirements of this Chapter, including specifically a 
verification that all persons employed or volunteering at the Collective or Cooperative have not 
been convicted of or on probation for a crime related to the possession, sale, or distribution of 
controlled substances. The staff may initiate a permit suspension or revocation process for any 
Collective or Cooperative which is found not to be in compliance with the requirements of this 
Chapter or which is operating in a manner which constitutes a public nuisance. 

C. Suspension or revocation—Written notice. Except as otherwise provided in this 
chapter, no permit shall be revoked or suspended by virtue of this chapter until written notice of 
the intent to consider revocation or suspension of the permit has been served upon the person to 
whom the permit was granted at least ten (10) days prior to the date set for such review hearing 
and the reasons for the proposed suspension or revocation have been provided to the Permittee in 
writing. Such notice shall contain a brief statement of the grounds to be relied upon for revoking 
or suspending such permit. Notice may be given either by personal delivery to the Permittee, or 
by depositing such notice in the U.S. mail in a sealed envelope, postage prepaid, (via regular 
mail and return receipt requested), addressed to the person to be notified at his or her address as 
it appears in his or her application for a Collective or Cooperative permit. 

 
5.50.120 Transfer of Collective or Cooperative permits. 

A. Permit—Site specific. A Permittee shall not operate a Collective under the authority 
of a Collective or Cooperative permit at any place other than the address of the Collective or 
Cooperative stated in the application for the permit. All Collective or Cooperative permits issued 
by the City pursuant to this chapter shall be non-transferable. For the purpose of this section, 
those Collectives and Cooperatives which operate “medical marijuana delivery services” as a 
regular part of business are deemed to operate from the address of the Collective or Cooperative. 

B. Transfer of a permitted collective. A Permittee shall not transfer ownership or control 
of a Collective or Cooperative or attempt to transfer a Collective or Cooperative permit to 
another person unless and until the transferee obtains an amendment to the permit from the Staff 
Hearing Officer pursuant to the permitting requirements of this chapter stating that the transferee 
is now the Permittee. Such an amendment may be obtained only if the transferee files an 
application with the Public Services Department in accordance with all provisions of this chapter 
accompanied by the required application fee. 



Draft Ordinance 554 Page 10 of 10 

 

C. Request for Transfer with a Revocation or Suspension Pending. No Collective or 
Cooperative permit may be transferred (and no permission for a transfer may be issued) when the 
Public Services Department has notified in writing the Permittee that the permit has been or may 
be suspended or revoked and a notice of such suspension or revocation has been provided. 

D. Transfer without Permission. Any attempt to transfer a permit either directly or 
indirectly in violation of this section is declared void, and the permit shall be deemed revoked. 

 

SECTION TWO. This Ordinance shall take effect and be in full force and effect thirty (30) days 
from and after its passage and, before the expiration of fifteen (15) days after its passage, shall be 
published once in a newspaper of general circulation printed and published in the City of Morro 
Bay, or in the alternative, the City Clerk may cause to be published a summary of this Ordinance 
and a certified copy of the text of this Ordinance shall be posted in the office of the City Clerk 
five (5) days prior to the date of adoption of this Ordinance, and within fifteen (15) days after 
adoption, the City clerk shall cause to be published the aforementioned summary and shall post 
in the office of the City Clerk a certified copy of this Ordinance. Any publication of the 
Ordinance or summary or posting of the Ordinance shall include the names of the members of 
the City Council voting for and against the same. 

 

INTRODUCED at the regular meeting of the City Council of the City of Morro Bay 
held on the 8th day of February, 2010, by motion of ______________ and seconded by 
_______________. 

 

PASSED, APPROVED AND ADOPTED by the City Council of the City of Morro 
Bay, on the _____ day of________________, 2010 by the following vote to wit: 

AYES: 
NOES: 
ABSENT: 
ABSTAIN: 
 
 _______________________________ 
 JANICE PETERS, MAYOR 
ATTEST: 
 
 
_______________________________ 
BRIDGETT KESSLING, CITY CLERK 



 

 
 

Staff Report 
 

TO:   Honorable Mayor and Council     DATE:  March 2, 2010 

FROM: Andrea Lueker, City Manager 

SUBJECT: Continued Discussion on the Fiscal Year 2010/11 Budget and Priorities 

 
RECOMMENDATION:  
Open the public hearing to receive comments in regard to the fiscal year 2010/2011 budget.  No 
further action is recommended. 
 
FISCAL IMPACT:   
Not applicable 
 
DISCUSSION: 
The City Council approved the budget calendar (Attachment 1) at their February 8, 2010 City 
Council meeting.  As part of that discussion the City Council approved and encouraged additional 
opportunities to receive public comment in regard to the budget.  In addition to general comments 
the Council is interested in members of the public answering two specific questions: 
 

1.   In these difficult budget times, what City Services are most important to you? 
 
2. What do you value most about Morro Bay? 

 
Staff will collect all the comments/responses and provide that information to the City Council at 
their first budget/goal workshop scheduled for March 16th/17th.   
 
The other dates for public comment on the budget include the March 8th City Council meeting and 
prior to the March 16th Budget/Goal Workshop (specific time to be determined).   
 

. 
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Staff Report 
 
 
TO:   Honorable Mayor and City Council  DATE:  March 8, 2010 
 
FROM: Genene Lehotsky, Associate Planner  
 
SUBJECT:  Appeal of the Planning Commission’s Conditional Approval for a Tentative 

Parcel Map and Coastal Development Permit for a Proposed Subdivision of 3 
Residential Parcels (S00-101/ CP0-321) 

 
RECOMMENDATION:  
Staff recommends the City Council deny the appeal and uphold the Planning 
Commission’s conditional approval of the project with the following modification:  
 
Require an alternative condition that requires residences over 2,500 sq. ft., excluding a 400 
sq. ft. garage, to be reviewed under a Conditional Use Permit consistent with Interim 
Urgency Ordinance No. 535 .    
 

MOTION:   I move that the City Council deny the appeal and uphold the Planning 
Commission’s conditional approval of the project with the following modification:  

 
Require an alternative condition that requires residences over 2,500 sq. ft., 
excluding a 400 sq. ft. garage, to be reviewed under a Conditional Use Permit 
consistent with Interim Urgency Ordinance No. 535.    

 
FISCAL IMPACT:   
The project’s fiscal affects would be potentially negative. Cumulatively, it costs more to provide 
services for new residential development than the associated revenues generated by property taxes.  To 
the extent that the occupants of the new residences spend dollars within the City limits, sales tax 
receipts can generate some additional revenue to offset those costs.  In addition, fees are 
collected with development fees and for services such as water and sewer. 
 
SUMMARY: 
The project was appealed by the applicant because the Planning Commission approved the 
Tentative Parcel Map and Coastal Development Permit pursuant to placing a condition on the 
project which restricted the size of the residences that could be constructed on each parcel.    
 

AGENDA NO:    B-3 
 
MEETING DATE:   3/8/10 
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The City Council should consider if the Planning Commission’s condition restricting the size of 
the residences, which was placed on a request for a subdivision exception to allow substandard 
sized lots, is appropriate, if the density and character of the map is appropriate for the 
surrounding neighborhood, and if the project is consistent with the Zoning Ordinance, General 
Plan and Local Coastal Plan. 
 
BACKGROUND:  
On December 7, 2009, the Planning Commission considered the proposed application at a 
regularly scheduled public hearing.  Staff’s recommendation was to deny the proposed 
subdivision exception request, which was to allow the accessway (Agave Dr.)  square footage to 
be included in the required lot square footage for single family residentially zoned lots and to 
revise the map reducing the requested three lots to two lots, which would allow the lots to meet 
the Subdivision Ordinance’s requirements for the minimum lot size of 6,000 square feet for 
single family residentially zoned lots. After considering public testimony and following their 
discussion, the Planning Commission directed staff to prepare findings of approval for a 
subdivision exception request. 
 
Staff brought forward the Planning Commission’s requested findings of approval for the 
proposed subdivision to the January 4, 2010 Planning Commission meeting. Commissioner 
Lucas abstained from voting because he was not present at the December 7, 2009 meeting and 
had not had the opportunity to review the audio and associated materials. The applicant 
requested, and the Planning Commission agreed to, a continuance to allow Commissioner Lucas 
to vote on the project.  
 
On January 19, 2010, the project was once again brought before the Planning Commission. 
Pursuant to public testimony and Planning Commission discussion, a condition was placed on 
the project restricting the size of each residence to a maximum of 2,000 square feet, excluding 
the garage, with the second floor no more than 80% of the first floor square footage. This 
condition was placed on the project to ensure that future residences would not be of an excessive 
size in relation to the reduced size of each parcel which resulted from the subdivision exception 
request. In addition, the condition sought to prevent future homeowners from requesting 
variances or special exceptions due to the reduced size of the lots.  
 
DISCUSSION: 
Cathy Novak, on behalf of Dave and Dorene Stover, has appealed the Planning Commission’s 
conditional approval, specifically Condition #14, which states: “The gross living area square 
footage allowed for each residence is 2,000 square feet total, excluding the garage, with the 
second floor no more than 80% of the first floor square footage”. 
 
The appellant contends that the map is not a Vesting Tentative Parcel Map, only a Tentative 
Parcel Map, therefore the proposal does not require development plans or, in this case, building 
footprints as a part of the approval. As such, the Planning Commission does not have the 
authority to impose a condition related to future development since development plans are not a 
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requirement of a Tentative Parcel Map. In addition, a condition was arbitrarily placed on the 
project by the Planning Commission which restricted the second floor of each residence to 80% 
of the first floor because there are currently no codified requirements to limit the size of the 
second floor of single family residences.  Further, the appellant states that pursuant to Section 
16-1.003B, nothing in the Subdivision Ordinance shall be read to limit the rights of the city to 
enact additional provisions concerning the division of land as are deemed necessary to protect 
the public health, safety and welfare and there is no nexus that can be made between restricting 
the size of the residences and protecting the public’s health, safety, and welfare.  
 
Response 
The applicant requested to subdivide the existing 21,891 square foot lot into three smaller 
parcels.  The parcels would be as follows: parcel one 6,120 gross square feet (4,105 net); parcel 
two 6,045 gross square feet (4,195 net); parcel three 9,726 gross square feet (5,168 net). The 
above gross square footage includes Agave Dr., whereas the net square footage excludes Agave 
Dr. Each lot is in compliance with the maximum depth to width ratio of 3:1 and is in compliance 
with the minimum permissible lot width of 40 feet. However, the proposed lots do not conform 
to Section 16.9.206 which requires that newly created lots meet the minimum 6,000 square foot 
requirement without including the square footage of Agave Dr.  When Agave Dr. is subtracted 
from the lot calculations, the square footage of the lots would be as follows:  parcel one 4,105 
square feet or 32% below minimum size; parcel two 4,195 square feet or 30% below minimum 
size; and parcel three 5,168 square feet or 14 % below minimum size.  Since the proposed lots do 
not meet the minimum lot size required by the Subdivision Ordinance, the applicant requested an 
exception.  
 
Pursuant to Section 16-9.201 General Requirements of the Subdivision Ordinance, the design of 
lots, which are impractical for buildable area, shall not be approved. To determine whether the 
reduced sized lots were practical for building area, staff requested that the applicant provide a 
graphic detailing the building footprint of each lot to demonstrate that a single family home 
could feasibly be constructed with the net acreage available after subtracting Agave Dr. It 
appears that with the required R-1 setbacks and the required additional 10-foot setback from 
Agave Dr., as required by the Subdivision Ordinance, the buildable area for Parcel 1 is 
approximately 2,243 sq. ft., Parcel 2 is approximately 2,251 sq. ft., and Parcel 3 is approximately 
3,302 sq. ft., resulting in two-story homes that could potentially be as large as 3,600 sq. ft. to 
4,000 sq. ft. and still meet all setbacks and lot coverage requirements. The intent of the Planning 
Commission’s condition was to prevent construction of such large residences on the substandard 
parcels.  
 
The appellant has stated in the appeal application that the building footprints for each parcel are 
not necessary to approve the Tentative Parcel Map, since the map is not a Vesting Tentative 
Parcel Map, and that, therefore, the condition that the Planning Commission placed on the 
project which restricts the size of the residences is not appropriate to the approval of the project. 
This argument is not applicable because the provision under which the applicant applied for the 
subdivision exception (Section 16-15) allows for staff to request additional information, as well 
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as condition the project in response to the exception.  Section 16-15.004 of the Subdivision 
Ordinance states the following: 
 

“The Planning Commission shall consider any request for exceptions, and the 
recommendation on such request, at the same time as the Planning Commission 
considers the tentative map and shall grant, conditionally grant, or deny the 
request.” 

 
Based on the above Section of the Subdivision Ordinance, conditioning a subdivision exception 
is appropriate. However, the Appellant contends that there is no codified basis to restrict the 
second floor to no more than 80% of the first floor square footage.  Alternatively, staff could 
support a replacement condition to restrict the residences based on previous practice and the 
recently expired Interim Urgency Ordinance No. 535. This Ordinance allowed residences up to 
2,500 sq. ft., excluding a 400 sq. ft. garage, to be approved via an Administrative Coastal 
Development Permit. If the residences exceeded the 2,500 sq. ft., a Conditional Use Permit was 
required, therefore allowing the Planning Commission purview over the application.  
 
CONCLUSION: 
The Planning Commission’s decision to require Condition #14 was intended to limit the size of 
the residences to be constructed on the undersized lots, which were approved based on the 
appellant’s subdivision exception request. Pursuant to the Subdivision Ordinance, when an 
exception is requested, the Planning Commission has purview to impose conditions on the 
proposed project. Consistent with previous practice, staff recommends an alternative condition 
that requires residences over 2,500 sq. ft., excluding a 400 sq. ft. garage, to be reviewed under a 
Conditional Use Permit.     
 
As currently conditioned or with staff’s alternative condition, the proposed project would be 
consistent with all applicable development standards of the Zoning Ordinance and applicable 
provisions of the General Plan and Local Coastal Plan and would not have a significant impact 
on the environment.  The project would further goals for orderly and harmonious development, 
would be an attractive addition to the neighborhood, and would provide home ownership units to 
the city housing supply. All of the required findings could be made for project approval.  
 
ATTACHMENTS: 
Attachment 1:  December 7, 2009 Planning Commission Staff Report 
Attachment 2:  January 4, 2010 Planning Commission Memorandum 
Attachment 3:  January 19, 2010 Planning Commission Memorandum 
Attachment 4:  Applicant/Appellant Appeal Letter – Cathy Novak 
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Staff Report 
 
 

Staff Report 
 
 
TO:   Honorable Mayor and City Council  DATE:  March 8, 2010 
 
FROM: Genene Lehotsky, Associate Planner  
 
SUBJECT:  Appeals of the Planning Commission’s Conditional Approval of a Minor Use 

Permit (UP0-255) to Convert a Unit From Commercial Use to Residential 
Use  

 
RECOMMENDATION:  
Staff recommends the City Council consider the appeals and take the following action: 
 

MOTION:   I move that the City Council deny the appeals and uphold the Planning 
Commission’s approval of Minor Use Permit UP0-255 with: 
 

1. Removal of the trash enclosure condition; or 
 

2. Eliminate the parking space behind the building to allow for the trash 
enclosure. 

 
FISCAL IMPACT:   
The project’s fiscal affects would be potentially negative. Cumulatively, the effect of new 
residential development requires more costs to serve than is generated by property tax revenues.  
To the extent that the occupants of the new residences spend within the City limits, then sales tax 
receipts can generate some additional revenue to offset those costs.  In addition, fees are 
collected with development fees and for services such as water and sewer. 
 
SUMMARY: 
There were two separate appeals filed on this project. The first appeal was filed by Grant Crowl 
based on the Planning Commission’s decision to deny an appeal of a Minor Use Permit (UP0-
255) allowing the conversion of a commercial unit to a residential unit. The Appellant cites that 
granted request is not consistent with City regulations. The second appeal was filed by Cathy 
Novak on behalf of the applicant, Michael Del Puppo, to request removal of a condition 
requiring an existing parking space, currently located behind a locked gate, to be made available 
for the tenants.  
 

AGENDA NO:    B-4 
 
MEETING DATE:   3/08/10 
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The City Council should consider if the Planning Commission’s decision to deny the previous 
appeal and uphold approval Minor Use Permit (UP0-255) allowing the use conversion was 
appropriate, if the residential use is appropriate for the surrounding neighborhood, and if the 
project is consistent with the Zoning Ordinance, General Plan and Local Coastal Plan. 
 
 
 
 
BACKGROUND:  
The project site, which is approximately 8,036 square feet, is located at 2300 Main St. between 
Bonita and La Jolla Streets. The existing building on site was originally approved by Planning 
Commission in 1971 as a mixed use commercial/residential project within a C-1, S-8 zoning 
district. The approximately 4,502 square foot, two-story building was approved with commercial 
uses on the ground floor, residential uses on the top floor and 10 parking spaces. The site is 
currently zoned Mixed Commercial/Residential District MCR/R.4 (SP) and is located within the 
North Main Specific Plan. Pursuant to Section 17.24.110 of the Zoning Ordinance, residential 
use is allowed in the MCR/R-4 (SP) zoning district with the issuance of Minor Use Permit.  
 
The proposed project is the conversion of one 960 square foot commercial unit (Unit #1) to a 
residential unit within a seven unit building. Unit #1, located on the bottom floor, was converted 
to a 1-bedroom residential unit without a permit.  Staff learned about the conversion pursuant to 
a code enforcement complaint and gave the owner the option to revert the residential use back to 
commercial use or apply for a Minor Use Permit. The existing building’s configuration on the 
bottom floor includes four units; one 1-bedroom residential unit, two residential studios, and a 
barber shop. The top floor consists of two 2-bedroom residential units and a storage area. 
Although the building was originally approved with 10 parking spaces, today, there are nine 
parking spaces on-site but only eight usable parking spaces. The tenth parking space was 
eliminated from the site due to the applicant installing a handicap parking space to serve the 
commercial uses. Two of the original parking spaces were combined into one to accommodate 
the required dimensions for a handicap parking space. The ninth parking space is not utilized, as 
it is located behind the building and a fence has been erected to prevent access. However, a 
condition was placed on Minor Use Permit UP0-255 requiring that this space be usable and 
available to the on-site residents. 
 
Following the approval of the Minor Use Permit (UP0-255), the project was appealed to the 
Planning Commission based on the grounds that the granted request was not consistent with City 
regulations. On January 19, 2010, the Planning Commission heard and denied the appeal. Two 
conditions were added to the project, including the requirements for on-site storage to remain 
storage for the residents and a well screened trash enclosure to be provided.  
 
DISCUSSION: 
Grant Crowl Appeal 
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Grant Crowl contends that the Planning Commissioners treated the appeal as a project rather 
than an appeal and did not follow through with the City Council ruling of a 20% commercial 
use to 80% residential use as noted in the Housing Element or the 50% commercial use to 
50% residential use ratio required in the Zoning Ordinance. The Appellant claims that the 
project was approved without the required covered parking for the residential uses and that 
the required number of parking spaces was not fully discussed but staff allowed a parking 
space which is located behind the building to be available for use. Further, the Appellant 
contends that there was confusion about whether the project is new, old, or existing and that 
questions asked by the Planning Commissioners to staff was redirected so that the decision 
that was made was not based on all of the facts. Finally, the Appellant contends that the 
applicant proposed to remove a handicap parking space.  

 
The Appellant requests that the Zoning Ordinance and the City Council’s ruling of residential 
to commercial ratio in mixed use areas be upheld. If the conversion is allowed to remain, 
then all current standards should be met.   
 
Response 
Grant Crowl claims that the Planning Commission treated the appeal as a project, not as an 
appeal; however, the appeal was noticed pursuant to Section 17.60.130 (Appeals of actions 
on use permits and variances) of the Zoning Ordinance. No appeal procedures were violated.  
 
Commercial vs. Residential Percentages 
With respect to the claim that the Planning Commission did not follow through with the City 
Council’s ruling of 20% commercial and 80% residential for mixed use projects as noted in 
the Housing Element, these percentages were simply a methodology to estimate the number 
of units which could be placed on mixed use sites in order to satisfy the State’s Regional 
Housing Needs Assessment (RHNA). These percentages were not intended to be 
implemented citywide.  Staff’s research did not discover specific policy acted on by Council 
with regard to requiring 50% commercial and 50% residential use for this area of the City; 
however, attached to the staff report is a memo dated May 2, 2006, which states that policies 
and regulations for development in the North Main Street Area are addressed in the North 
Main Street Specific Plan and most of the recommendations in this Specific Plan have been 
codified in the Zoning Ordinance or other regulatory documents. However, more stringent 
planning and development policies in this North Main Street Area were included in the 2005 
updates to the Zoning Ordinance. The updated Zoning Ordinance requires a Conditional Use 
Permit for all mixed-use projects with a residential component, whereas current regulations 
require a Minor Use Permit. The memo recommends revisiting the issue of residential 
development in the North Main Street Area once the Coastal Commission has certified the 
Zoning Ordinance and General Plan. As the Council is aware, certification is pending. 

 
Local Coastal Plan  
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The Local Coastal Plan is the primary authority for determining the appropriate uses in this 
area of the City, which the Local Coastal Plan designates as “Mixed Use Area F” and where 
a mix of all uses as appropriate shall be encouraged. The Local Coastal Plan states that: 

“An evaluation of appropriate uses on a parcel by parcel basis will be conducted 
during the implementation phase.”  

This indicates that the mix of uses for the project site is to be determined at the time of 
project review. In comparison, the other mixed use areas in the Local Coastal Plan are 
specific as to the types of uses that are allowed, including Mixed Use Area G, which requires 
50% of the floor area of any new development must be devoted to office or commercial uses. 
Even then, in Mixed Use Area G, the restriction is imposed on new development only. There 
are no commercial vs. residential percentage requirements in the Local Coastal Plan for 
Mixed Use Area F.  

 
North Main Specific Plan 
As mentioned above, the project is within the North Main Specific Plan. Included in the 
original North Main Specific Plan, under “Definition and Purpose of the Specific Plan” is the 
following objective to achieve the goals of the Specific Plan: “… the MCR zone allows C-1-
N, C-1, and C-2 uses, mixed commercial and residential, or exclusive residential use…”. 
Additionally, under a section titled: “Relationship to the General Plan and Local Coastal 
Program”, it is stated that the MCR zone supports the mixed use concept of both the General 
Plan and Local Coastal Plan. The evaluation of appropriate uses on a parcel by parcel basis 
will be accomplished by the conditional use process.  
 
The project is also subject to another layer of zoning; the SP overlay zone.  Section 
17.40.070 (Combining Mixed Use Overlay Zone) of the Zoning Ordinance states:  

“B. Mixed Use Overlay Zone Standards. In those areas of the city where the Local 
Coastal Land Use Plan has indicated the combinations of different, but compatible, uses 
may be appropriate, two or more zoning districts may be applied to the same property. In 
such cases, new developments may be permitted in accordance with the zoning districts 
and with the following provisions:…”   

This section continues with the following:  
“In mixed use areas combining commercial and residential designations, the 
commercial district shall be the primary district and at least fifty percent of the 
gross floor area of the project shall be devoted to commercial or office uses. An 
exception is for those areas in which the Local Coastal Plan text specifically 
describes the mixed use relationship that should be allowed.”  

As stated above, the project is to be reviewed on a case by case basis pursuant to Mixed Use 
Area F identified in the Local Coastal Plan and the required fifty percent of commercial is 
applicable to new developments. This is an existing non-conforming project and was 
reviewed as such.   

 
Parking 
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Pursuant to the Zoning Ordinance, the applicant is not required to provide additional parking 
for a less intense uses. Therefore, under current code requirements, guest parking and 
additional spaces are not required. Section 17.44.020, (Parking Facilities) of the Zoning 
Ordinance states: 

“ … for any structure or land changed to a more intensive use that would require the 
provision of more parking spaces over what already exists, off-street parking spaces shall 
be provided in accordance with the requirements and standards....”  

 
The Appellant states that the covered residential parking is required for the addition of the 
residential unit, however, the project is not new development, it is an existing non-
conforming project and does not currently provide covered parking for any of the residential 
units. Requiring covered parking would create an undue burden on the project by reducing 
the available parking area on-site and limiting flexibility when converting back to 
commercial uses. The original project was approved under zoning designation (C-1, S-8) in 
1971 and today’s requirements in the MCR/R-4 zone are different. Staff conditioned the 
project to require a parking space that was originally constructed on-site to be made available 
for the tenants. This space is located behind the building. The Appellant also contends that 
the applicant proposed to remove a handicap parking space; however, this was never a 
consideration or part of the approval under the Minor Use Permit. The handicap parking 
space currently exists on-site and is not intended to be removed. The applicant mistakenly 
submitted a site plan that did not depict the handicap parking space, although its removal was 
not the intent. The applicant was conditioned through the Minor Use Permit to submit a 
revised site plan depicting the existing parking, including the handicap parking space 
(Condition #6). 
 
Cathy Novak Appeal 
Cathy Novak on behalf of the Applicant, Michael Del Puppo has appealed the Planning 
Commission’s conditional approval, specifically Condition #7 which states: “The site plan 
submitted indicates a parking space at the rear of the site; however, pursuant to a site visit, 
the parking space is currently fenced off and garbage cans are placed in front of the entrance 
of the fence. The fence shall be opened and the garbage cans shall be removed and relocated. 
The parking space will accommodate the parking requirement for Unit 1. “ 

 
The Appellant contends that by requiring the tenant to park behind the building, it will force 
the relocation of trash containers and/or trash enclosure elsewhere on the site. However 
relocating a trash enclosure will be problematic. If the container is placed on the side of the 
building, it will be difficult for a trash truck to access the container, as there is no curb cut 
and the truck will be forced to drive over the curb and sidewalk. If a car is parked along the 
curb, this will also prohibit access to the container. Providing a container at the front of the 
site will be visually degrading and given the design of the parking area, will interfere with 
the parking and landscaping. According to the Appellant, the existing parking area could be 
redesigned to accommodate an additional parking space so that the space behind the building 
would not be necessary to meet the parking requirements.  
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 The Appellant requests that condition # 7 be removed, as the project will be able to meet the 
parking requirements with the redesigned parking area.  

 
Response 
Cathy Novak on behalf of the applicant, Michael Del Puppo, contends that an alternative site 
plan depicting all of the required parking (9 parking spaces) can be accommodated within the 
existing front parking area, in lieu of opening up the rear of the property to allow the tenants 
access to the existing parking space in the rear. This configuration was not evaluated with the 
initial project and staff cannot provide a recommendation as to whether the revised site plan 
is acceptable.  
 
Currently, trash and recycle receptacles are used to accommodate waste for the commercial 
and residential uses. These receptacles are visible to the public and located outside of the 
fenced off gated area behind the building. The condition that was placed on the project by the 
Planning Commission requires that a trash enclosure be provided on the site. To 
accommodate the trash enclosure behind the building, which appears to be the only logical 
location, it would have to be placed north of the existing parking space that was conditioned 
to be made available to the tenants. The distance between the building and the fence 
delineating the property line is approximately 10 feet.  Because of the limited distance,  a 
conflict will arise when vehicles are using this parking space, as the trash receptacles will 
have to be rolled past the vehicle to the curb for waste pick-up. Staff does agree with the 
Appellant that the only appropriate location for the enclosure would be behind the building, 
as locating it in the front of the property would be unsightly and potentially eliminate needed 
parking or landscaping. Therefore, staff provides two options for City Council consideration: 
 

1. Eliminate the Planning Commission’s trash enclosure condition. 
 

2. Eliminate the parking space behind the building to allow for the trash enclosure. 
Findings will have to be made to allow for this. 

 
CONCLUSION: 
Staff recommends that the City Council deny the appeals and act on staff’s options, as the trash 
enclosure condition that was placed on the Minor Use Permit UP0-255 conflicts with the parking 
required for the project.  The project as conditioned is consistent with all applicable development 
standards of the North Main Specific Plan, Zoning Ordinance, and applicable provisions of the 
General Plan and Local Coastal Plan and would not have a significant impact on the 
environment. 
 
ATTACHMENTS: 
Attachment 1:  January 19, 2010 Planning Commission Staff Report 
Attachment 2:  Applicant/Appellant Appeal Letter – Grant Crowl 
Attachment 3:  Applicant/Appellant Appeal Letter – Cathy Novak 
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Prepared By:  ________   Dept Review:_____ 
 
City Manager Review:  ________         

 
City Attorney Review:  ________   

 
 

Staff Report 
 

TO:   Honorable Mayor and City Council     DATE:  March 3, 2010 

FROM: Rob Livick PE/PLS, Acting Public Services Director 
 
SUBJECT: Potential Topics for the Joint City Council/Planning Commission Meeting  
 
 
RECOMMENDATION:  
Staff recommends that the City Council consider and discuss potential discussion topics for 
the March 15, 2010 joint City Council/Planning Commission meeting; including a review the 
Planning Commission’s recommendations for meeting topics that were acted on at their 
March 1, 2010 meeting.  

 
FISCAL IMPACT:   
There is no fiscal impact associated with this action other than the administrative costs for 
staff support at the meeting. 
 
BACKGROUND/DISSCUSSION:  
Section 2.28.120 MBMC  provides for the Planning Commission to meet twice annually with the 
City Council to discuss proposed policies, programs, goals and objectives, budgeting, future 
planning, or any other planning matter requiring joint deliberation.   
 
In anticipation of the joint City Council/Planning Commission meeting on March 15, 2010, the 
Planning Commission discussed potential topics at their March 1, 2010 meeting. The following is 
an excerpt from the Planning Commission draft minutes regarding potential topics as prioritized by 
the Commission: 
 

Johnson confirmed the two main priority Agenda items proposed for the joint City 
Council/Planning Commission meeting will be: 

 
1.  Presentation from the County on Land Use Element Update Process plus 

time for questions and answers.  
2. Downtown Visioning / Revitalization Plan plus time for questions and 

answers. 
 
Other Agenda items proposed include: 

3.  Pro/Con Analysis of City property.  
4. Tree Replacement policies and how that works with tree committee. 

 
AGENDA NO:  D-1 
 
MEETING DATE: March 8, 2010 



 
 

5. Ask City to hire lobbyist to secure our General Plan and  Zoning Ordinance 
 

Johnson stated that items three through five would be proposed Agenda items for 
discussion if there is time during the meeting.  Johnson asked for a voice vote 
from Commissioners.  Commissioners unanimously agreed to submit the 
proposed Agenda list to the City Council for the Joint Meeting on March 15, 
2010. 

 
 
CONCLUSION: 
Staff recommends that the City Council consider and discuss potential discussion topics for 
the March 15, 2010 joint City Council/Planning Commission meeting; including a review the 
Planning Commission’s recommendation for meeting topics that were recommended at their 
March 1, 2010 meeting; taking into account potential implications of any new projects or 
changes to existing programs and priorities.  
 
Attachment:  

1. Current Planning Processing List 
2. Advance Planning Processing List 
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